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REPORT
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1. The subject-matter of this report* may be roughly divided as follows :—

Stat ion. (1) the relation betweon liability for land revenue and

atement of tha question title to land; the basis of liability ; and the apportion-

ment of the liabilify for the assessment of areas less in extent than a survey

number ; (2) the record of liability and the registration of title; (3) specifie
amendments in the law unconnected with the above subjects.

L.
The Basis of Lialility.

2, The first essential in an enquiry relative to the liability for land revenue-
Liabilitv for land revenne : is to come to a olear understanding of the manner in
rosent position, T revenue;  which that liability is at present placed. In the Land'
P Revenue Code the primary responsibility for the land

revenue of unalienated land is laid upon the registered occupant. In case of
default by the registered occupant the revenue may be recovered (under
section 136) from any person in actual possession; ard, as a matter of practice,.
in cases where the registered occupant has lost his interest in the land, it is
frequently recovered in the first instancs from fhe person in possession. This
report, however, is concerned with the primary, not the ultimate liability, and.
the proposed Bill will not affect the latter. It is not proposed fo alter the
existing law as to the responsibility for the land revenue of alienated land..
The registered occupant, then, is at present primarily liable for the revenue of
unalienated land. The Government orders under which this report has been.
written direct that the actual occupant should be made primarily responsible..
I propose, therefore, in the first place to examine the meaning of the word
“ occupant ”* and the terms connected with it in the Code, For this purpose it
will be of advantage to touch briefly upon the use of these words in the Bombay
Presidency previous to the passing of the Bombay Land Revenue Code, 1879.
The comparative method is of course advisable in all enquiries, where it is
possible, but the land revenue systems and legislative terminology of other
provinces in .India present such differences from those of . Bombay that
references to the enactments of other provinces would afford little assistance in
the present case, while the risk of false analogy would be great;-a oursory
a(lilu'SiOl?l to the history of the question in Bombay is therefore all that appears
advisable. |

3. Bombay Regulation No. XVII of 1627 is an enactment which throiws
Previons mse of word @nuch light on certain provisions of the Land Revenue
“occupant.”  Bom. Reg. Code, The first paragraph of section 8 of that
XVII of 1827. Regulation runs as follows :—* The settlement of the
assessment shall be made with the occupant of land. The cultivator, when the
land is held direct by him from Government, is to be considered the oeccupant ;
and when if is not so held, the person having the highest right or holding,
recognized by the custom of the country or resting on specific grant, which
intervenes between Government and the cultivator, is to be so considered.”
Then, in section 8, the cosupant is made liable for the revenue of his land. The
provisions which I have quoted are lucid and direct compared with the defini-
tions of the Land Revenue Code. In this old Regulation, which was finally
repealed by the Code, one finds that the oultivator (that is, the person in actual
possession) was primarily liable when the land was held direct from Govern-
ment (that is, when the holder was the owner or a tenant of Government);

* This report has been prepared under tho orders contained in Government Resolution in the
Revonue Department No. 1489, dated the 14th Fobraary 1911,
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when one or more landlords intervened between Government and the culiivator,
then the superior landlord was considered the occupant. The Regulation failed
(as the Code failed) to determine whether a morigagee in possession was fo be
deemed to be an occupant (that is, whether he had a higher right than his
mortgagor), but probably mortgages of agricultural lands had not assumed
much prominence in 1827,

4. Next, by section 2 (§) of Bombay Act No. I of 1865 (which was,

however, by section 51, to be read as part of the
. Bom. T of 1865. above-mentioned Regulation) occupant is defined
-as “the person whose name is entered authorizedly in the survey papers,
or other public accounts, as responsible to Government for payment of the
assessment due upon any field or recognized share of a field.” 'This, it will
be noticed, rests upon an entirely different prineiple from that mentioned
-above, The occupant is mot the person in possession, but the person entered in
. the records a&s responsible for revenue. This is an artificial use of the word,
and appears to be the genesis of the “registered occapant™ of the Land
Revenue Code; but it is clear and comprehensible. It may be observed that
the word “holder” is used, in the same sense as the word * occupant ” is used
in the Act of 1863, in rule 5 of the rules in the Joint Report of 1847 % :—
“ Every cultivator in whose name any field, or share of a ficld, on whatever
tenure held, is entered in the village cultivation returns, is to be considered the
‘holder of such field or share.”

5. In the Land Revenue Code an attemnpt was made to combine the two
Begisteed onenr Bl 3 principles of possession and record in fixing the
TLand Reveano Godo % liability for revenue, The reasons for tho failure of
this attempt will be referred to hereafter, and it is

first necessary to state the provisions of the Code in this respect. They are
-contained in clause (17) of section 3 and in section 136. * Registered
-occupant” is the occupant entered in the Government records as holding
unalienated land. * Seotion 186 makes the registered occupant primarily
‘responsible for the land revenue of unalienated land, and lays down that, in case
of default by the person primarily responsible, the revenue may be recovered
from a co-ocecupant, inferior holder or person in actual occupation. ~ A careful
~study of the definitions of ‘“holder” and the words connected with it, in
section 3 of the Land Revenue Code, is necessary to ascertain their meaning, -
~-and this subject will be discussed in & subsequent paragraph; at present it is
-sufficient to note that the apparent intention of the framers of the Codc was
that the demand for land revenue should be made upon a person entered in the

revenue records as being responsible, but that only persons who had an interest
in the land should be so entered. yr eres

6. Now at present there)is a very large number of registered occupants
 Prosent divarce of Tiability (who under section 136 of the Code are responsible
“from title. for the land revenue) without any interest in the land.

. This divergence between liability and title is generall
known and has been-brought into prominence since the preparation of the
“ record of rights.” ! It is unnecessary to do more than make two brief quota-
tions in this connection. The first is from Mr. Curtis's first note on the record
of rights which is printed as an accompaniment to Government Resolution
No. 388, dated the 13th January 1908, In paragraph 16 he says:—*¢ Lot ug
consider first the most marked feature of our revenue administration
the extraordinary divergence between the record of liability .
record of persons in actual bereficial occupation of the land
%ivergenc&a, S\ri);ch is noticeable everywhere,

oona and Satara, In Khed and Chikan in the former distri i
there are 1,982 and 1,065 survey numbers, with 700 and 375 ngzg;i::f ]:11112:232:;

{4. ., registered occupants], while the total number of sub-divisi i
and 4,661 respectively , ., ., ,” Mr, Curtis does not 88y howlgﬁn;?o%?;’l]leasi

pominal registered occupants have lost all interest in the land, but the Revenue

.. and the
) « « . 'This
becomes especially so in parts of

* Messrs. Goldsmid Wingate and Davidson's 1
Settlomont Manual, Vol, I. ingate and Davidson's report, dated the 2nd August 1847, Sarvey and
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‘Department could probably without difficulty furnish full information on
the point. I think, however, that the Report of the Indian Famine Com-
mission, issued in 1901, is sufficiently convincing. In paragraph 334 it is
stated that the Commission thought it probable that at least one-fourth of the
cultivators in the Bombay Presidency had lost possession of their lands. This
was in 1901, and ten years have elapsed since the Report was issued. I will
-also quote briefly from paragraphs 336 to 338 of the Report :—* The oultivators,
whose names are recorded, may for the purpose in hand be divided into three
classes: (1) those who have completely lost their lands . . . . It is a
curious, but common, practice in Bombay for the money-lender owner fo
maintain the name of a cultivator of the first class on the village proprietary
register and to keep hisown name off it . . .’ The reason is indicated
thus:—“ . . . . through the great reluctance of the ryol to sever all con-
nection with the land, the sivkir is able to exact more than the ordinary
rent . . . .7

7. Aslight knowledge of the Land Revenue Code is sufficient for under-
standing how the divergence between liability and
title has been brought about. A landholder may
sell, lease, mortgage or otherwise transfer his land to
another person without restriction, exeept in the few rare instances where a
non-transferable tenure has been created. The transfer may be made at any
time ; any portion of land, whatever its size and position, may be traosferred;
and transter may be effected without any reference to the revenue authorities.
But it will be remembered that the person responsible for the payment of land
revenue is the person whose name is entered in the Government records as
rogistered oocupant. Therefore, if the liability for land revenue is to coincide
with the ownership of land, if is obvious that, whenever a transfer of ownership
occurs, it should be accompanied by a simultaneous alteration in the name of
the registered occupant. For instange, suppose A to be the owner of a survey
- number of which the area is 6 acres. A has four brothars who are all joint
owners with A. A is the registered occupant because he is the eldest. Now A
and his brothers sell 2 acres out of the survey number to B, and B thereby
becomes an owner with an enfirely independent title, It is almost incredible,
but it is a fact, that the Revenue Code not only does not require any alteration
in the name of the registered occupant but does not contemplate the case at all.
A still remains “ registered occupant * of the land sold to B, although he is ro
longer & holder, much less an occupant, of that land; and he still remains
liable for the revenue assessed upon it.; The only cases in which the Code
provides for alteration in the registered occupant’s name are those given in
sections 70, 71, 74, 81 and 115. Of these, section 71 is the only one that
makes a change compulsory, and this section applies only on the death
of a registered occupant: in that case the Collector is required fo enter the
pame of the heir. Section 70 provides for the ‘change of the registered
occupant’s name in case of transfer under Civil Court decrees and in execution
proceedings, but it is not compulsory. Section 74 is quite optional: it lays
down that an occupant may “ relinquish” * a whole survey number or recognized
ghare in favour of another person by giving notice before a certain date, and
the “relinquishment ” takes effect from the close of the revenue year; but
it is clear that section 74 falls far behind the requirements of the case, for in the
instance given above, if the portion of land sold by A and B were less than
a recognized share, or if the sale were effected in the course of the year, the
actual facts of the transfer could not be reproduced on the revenue records,
and there would be no necessity for relinquishment at all if the parties
preferred to take no action. Section 81 is limited in operation to cases of
forfeiture, and section 115 only comes into operation at the time of a revision
.of survey, in which case it is discretional. Section 110 cannot be read as
giving the Collector any power to alter the name of a registered occupant.
Having regard to the word “authorizedly ” in section 3 (17) and to the context
and position in the Act in which section 110 oceurs, that section can refer only
" to the mere registration of changes which have alceady taken place under the
provisions of the Code. From the foregoing observations it is clear that the

Reasons for divorce of
Liabilicy from title.

# & Relinquish ” means primarily “relinquish liability for the land revenne of,” in this soction,
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Land Revenue Code fails to make adequate provision for the recognition of
. transfers of right, and that in the natural crder of things the divergence
between liability and title must occur very rapidly and become very wide.

8. The principle that the actual occupant should be principally respon-
L. sible for the land revenue on the land in his possession
. Reascns for co-ordinating y4q )een accepted by Government; and it is perhaps
Lisbility and title superfluous to cite arguments in its favour, The
practical disadvantages of the present system are great; the necessity for
issuing notices of demand to persons who have ro interest in the I-and, before
a claim can be made (under the second paragraph of section 136) upon the
' person in actual possession, is sufficient reason for a change in procedure. At
the same time the preservation of a nominal ocoupant’s name upon the records
is of no advantage, legal or practical, to such registered ocoupant. Legally, of
course, the proposition is absurd ; the revenue record.s are maintained for the
purposes of the revenue demand : they do not affect rights in land. If & mort~
gagor asserts that a deed purporting to effect a sale is really a mortgage deed,
the Court, if it is permitted to go into the question at all, must consider the
deed on its own merits and inthe light of any evidence available. The
entry in the revenue records will not be evidence of the tramsaction. It is
totally unconnected with the transaction between the mortgagor and mortgagee-:
at best it could but record the iramsaction after it had taken place, but in
view of the defective provisions of the Code for representing transfers, and
of well known facts, it is as likely that a presumption would arise against, as
in favour of, the correctness of an‘entry in the revenue records. Actual pay-
ment of the land revenue would be a kind of evidence of title, but where the
registered occupant is nominal the revenue would be paid by the actual owner,
In proof, however, of the practical disadvantages of the present system another
brief quotation from the Famine Commission Report (1901, paragraph 338) is-
apposite :—* Now we urge that the maintenance of the old owner's name on
the register has inconvenient results in many directions. The first of these is.
that the register is not a record of actual facts as it should be; and from this
it follows that the demand for the land reverue is made upon a person who is
not actually responsible for the payment of it; that an opportunity is thus
given for the exercise by untrustworthy subordinate officials of powers which
are susceptible of great abuse; that the capitalist owner is exempted from
directly bearing those responsibilities which the possession of property should
Impose; and that the Government is prevented from protecting the actual
cultivator, 4. e., the expropriated owner, Ey a Tenancy Law. Morcover, there
is reason to believe that the refusal to recognize actual facts in this connection
has positively contributed to the people’s indebtedness. It is in evidence that
the Mdrwdri or alien class of moncy-lender, the most exaoting of all, does not
care to stand forth as ownmer and cultivate the land, Had money-lenders
of this class. been ‘compelled to record. their names, had the duties of pro-
prietorship bgen enforced against ‘them, and had their sub-temants been
protected against excessive rack-renting, these money-lenders would probably
have _crz’nclude_d that Jand was 4 less desirable investment than it has been
and is.” This Report was written ten years ago and nothine has been
dome yet by way of remedy. It only remains to add, in conclusion of this.
part .of the subject, that the exXisting divergence between right and
Liability is unintentional; it is the outcome of the defects in the law:
that have been pointed out already, and is opposed to the past, as well as the
. , ,
present, policy of Government. 1 have already alluded to the seclions of the-
Regulation of 1827 which clearly fixed liability upon possession and to the-

intention of the framers of the Land Revenue Code in this respect ; I shall

refer now to Mr. Curtis’s second note appended to Government Resolution.

No. 588, dated the 13th January 1908. In paragraph 1 =Tt

oply lay emphasis on the fact which I lllja.vevgrei:%rrefiL tléebsr?l%ié nn({ ‘1;31]1:;11
no revenue officer that 1 have met outside the Survey Depart;;nent. seems
aware of, viz., that sub-division in the field in accordance with aetual holdin |
was for 22 years, and thote the palmy days of the survey, the accepted poliog-
of the department. In fuct, the field was not the unit of assessment : it

was only the unit of mapping, and often, as in the case of p6¢ numbers,.

m :
not that. The unit of assessment was the recognized shave of a sucvey nuwmber,.
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which might bé, andoften was . . ., . =aslowas one guntha, So that there
may be no mistake, I quote the order which approved the procedure, Government
Resolution No, 3862 of July 8th, 1873, paragraph 5:—° The Zhdfa constitutes,
the highest description of title-deed which the occupant can possess, and Gov-
ernment therefore are glad to learn that it is Col. Anderson’s practice to convert -
every recognized occupancy, by which is understood that held by a pof khdteddr,

info a separate number’ . . . . ” As towhich it must be observed,.
however, that the revenue record, even if absolutely correct, eould never have
anything but a somewhat remote bearing as evidence of title, and that in the.
circumstances the statement that a kkdfe constituted a title-deed was in. the.
!;tig‘hest degree erroneous. Butas will be seen hereafter, the alterations which

16 18 now proposed to make in the law will make the reeord of rights valuable -

evidence of title.

9. If has been stated above that in the Land Revenue Code the registered
Meanine of oo  and oceupant is primarily responsible for the revenue of
conmocte dgterm it Tand %‘;_ unalienated land. The registered occupant is, how-
venue Code. ever, a particular kind of oceupant, and the definition of
occupant in seotion 3 depends upon those of * holder” -

and “to hold land.” The words “ oceupant ’*> and “ occupaney ” are frequently
used in the Code, and they are not always used in the same sense. In Gov-
ernment Resolution No. 1489, dated the 14th February 1911, it has bcen
directed that the *actual ocecupant” should be responsible for the revenue,
It is essential therefore in the present enquiry to understand fully the meaning
attaching to these words, and I shall at this point attempt to give some
explanation of their purport. The group of definitions in section 3 relating to
possession of land begins with the phrase “{o kold land.” “°To hold land’
means to be legally invested with a right to the possession and enjoyment or
disposal of such land, either immediate or at the termination of tenancies legally
subsisting.” This definition is very wide, and as any person having a right to
the * disposal ” of land, whether he were in possession {constructive or actual) or -
not, would be said to hold the land, and as “disposal™ is a word of vague and
comprehensive extent, the expression ¢ to hold lJand” apparently means nothing
more than “to have aright to land.”” Seecondly, “ “kolder® . . . -. signifies
the person in whom a right to hold land is vested . . . . ” Thisisa bad
definition, for it uses the phrase “ to hold land,” which has already been defined,
and it does not fit in with the foregoing definition. ‘ Holder,” on a strict con«
struction of the wording used, would mean * & person having a right to have aright
toland.,” Buf in fact the definifion of *holder ” is redundant and may for
practical purposes be neglected. Passing to * occupant,” it will be found that
an occupant is *‘a holder of unalienated land ; or where there are more holders ,
than one, the holder having the highest right in respect of any such land ; or-
where such highest right vests equally in more holders than one, any one of
such holders.” | 1t has been stated above that “ to hold land” meaus * to have
a right to Jand ; "’ “ holder *’ must therefore mean ¢ a person having a right to
land,” Where, then, there is only ome holder, “occupant ” means * a person
having a right to unalienated land.” It is where there are more holders than
one that difficulty arises; in such case the definition states that the person
having the “ highest right ** is the cccupant, and the *“ ocoupant”’ would therefore -
be ‘¢ the person having the highest right to unalienated land.” This, in faect, is
the actual sense of the word in the Code, but there is no criterion for the

_ estimation of the relative importance of rights. For instance, has a mortgagee
a higher right than a mortgagor, or a perpetual tenant than the lessor? NNext,
“ pegistered occupant ” signifies *“a sole ocoupant, or the eldest or principal of
soveral joint occupants, whese name is aunthorizedly entered in the Government
records as holding unalienated land, whether in person or by his co-occupant,
tenant, agent, servant or other legal representative,” This definition uses the
word “ occupant,” the interpretation of which has its own difficulties, as has been
shown ; but *registered occupant” gives rise to further questions. Firstly,
it does not define the difference between *¢ joint cecupants ” and “ co-ocoupants.”
“ Joint occupant ”’ implies some unity of interest. But very frequently there
are several occupants holding, on a perfeotly independent tenure, parts of a
survey number or group of survey numbers of which there isonly one registered

B 97—2
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ropriate term for independent occupanis of a given ares
' gg‘t’grg?intin Egllig :511219 pol.‘ one registered oscupant would appear to be *co-
occupants ;* but in the Code neither co-ocoupant nor joint ocoupant is d_eﬁned,
Secondly, in the case of co-ocoupants (in the proper sensa), who can be said to be
the principal, and what is the sense of entering the eldest? Thirdly, suppos-
ine a registered ocoupant sells all his interest in t.he land by private contract to
another person but fails to have any alteration made in the revenue books
(which course is purely optional), can a person, who is no longer an ocoupant,
continue to be a registered occupant, and if nol;,’ ’w.rherg is th_e aptht‘)‘nty for the
alteration of the records P—Lastly, © occupancy is said to signify “ thesum of
the richts vested in an occupant as suclf.” Bu_t it has been shown tha.i’;
“ ocouti)a.nt * merely means “a person having a right to unalieaated lan_d :
therefore * occupancy ” in this definition means the aggregate of any rights
which an occupant may have in unalienated land.

70. It has been indicated before that certaip words of. fundamental
importance are used in various senses in the body of
the Code, and it is necessary o prove this statement
before proceeding further. Lists of ‘tbe sections in
which these words are found will be given at the end of this report : here
I will only mention instances of the various meanings given to them., Firstly,
as to “ occupant.” According to the definition in section 3, “ocoupant is the
person having the highest right to unalienated land.” In section 163 it is used
in the opposite sense in the phrase *actual ocaupants of the soil ” which are
distinguished from *superior holder,” althongh “occupant’ would (by the
definition) be equivalent to * superior holder,” in the case of unalienated land
in the actual possession of tenanis. Similarly in section 70 < occupant ”’
isused in the sense of “inferior holder.” In section 40 “ocoupant” is used
in the general sense of ‘“holder,” as will be seen on reading section 42,
which deals with the same subject.  Ocoupancy” has been dofined as an
- aggregate of rights. In section 56 it means “the land held by an ocoupant.”
This is clear, not only from section 57 (where the land is roferred to), but from
the phrase “failure in payment . . . . ghall make the occupanoy
. together with all rights of the occupant . . liable to
forfeiture ”; for if *occupancy’ were used in the sense of the definition
(“sum of rights®) there would be mo rights over and above the ocou-
pancy. The word is similarly used in section 75, where division of an
occupancy is spoken of: if a division of rights were intended, the section
would Dbe nonsense, In section 68 < occupancy” is used, in the first
and second places where it occurs, in the sense of “tenure;” the words
are interchangeable both here and in section 73 (in the second place where
““occupancy ” is used). In section 80 “ocoupancy” means « ocoupation” in

the phrase “ continuance of the ocoupancy »” and it also meang © oocupation ’* in

section 99. In section 81 the phrase, occurs:—*instead of selling

the oceupancy [it shall be lawful] to forfeit only thesaid registored ocoupaht';
interest in thesame.” Here then* occupaney * means the

4 A and entered in a regis-
tered occupant’s name. Insections 62 and 63 there is the » i

! : eductio ad absurdum of
the definition : the Collector may dispose of the occupanoy of unac:icp:";d l;::::d,
that is, he can deal with “sum of rights vested in an cocupant ’ who has never

existed, The framers of the amending Aot of 1901* addeq the phrase *or
interest of the occupant” in the proviso to

) ) section 70 and in section 73A.
In section 18l there is the expression * land included in sugh ocou;anisy *
where “ occupancy ” can hgwe none of the foregoing meanings, and I have bee;n
unable to discover what is its exact purport. °

11, Thke phrase “right of. occupancy ” or “Occupancy-right " i3 not
Right of occupancy and de]l‘.:ltped 1(:513’0110 Code, but it occurs in a fow places, e. g.,
sights of occupanta, sectlons 63, 73 and 79A.; and tho title of chapter VI

aud the sub-title printed aboye section 65 L
“ oscupant’s rights.,” It will tend to elucidate the subject if thzsaﬁphrlaif;gt;(:‘g

examined, T must first recur to the wopd occupant,” Phe ¢ .
. . . : . e "
the Code) is the person having the highest right to unalienatedo?o‘,’:g 8‘(Iilfb th((a?;

* Bom. VI of 1901, —

Inconsistent use of ‘occa-
pant and occapancy.
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are tenants, he is the superior holder), Now it is plain that the oceupant may
hold under any tenure; he may be an absolute owner, a tenant holding direotly
under Government (though not under a private landlord), a morigagor or
mortgagee, the holder of a life interest, a grantee under a conditioned grant
of any sort. The rights vesting in an occupant do not therefore constitute
a specific kind of tenure, for those rights may vary indefinitely. And it
is possible to go further; an occupant ws swech can be said to have no
rights, and there is no such thing as “right of ocoupancy” or “occu-
pancy-right ” under the Land Revenue Code. An examination of the sections
which purport to confer rights upon occupants as such will prove the
truth of this statement, and show that either no rights are conferred or the
rights exist independently of the status of occupant. The principal sections in
point are 65, 68, 73 and 73A. By section 65 an occupant is granted liberty to
use agricultural land in certain ways; buf these rights go with the land : the
word “holder’ might be used with equal propriety for *oceupant.” In
section 68 the proviso shows that no specific conditions aftach, invariably,
necessarily or by implieation, to the position of an ocoupant; the period and
conditicns of the oceupation may vary according to the circumstances of each
grant. This is also borne out by sections 73 arnd 73A. Turning fo other
sections which might be thought at first sight to confer rights, it will be seen
that in section 40 the word “holder ”’_could be used for * occupant’ (as in sec-
tion 42); sections 74 and 104 confer no rights on occupants—they contain rules
" for resignation. Section 106, which forbids enhancement of assessment during
a period of guarantee, does not even mention occupants. There are therefore
no rights of occupants and no right of occupancy. The latter is, of course, a
well known term, but in other enactments where it is nsed it has a meaning.
In the Khoti Settlement Act, 1880, ‘the rights included in the right of occu-
anecy are defined in sections o to 10. Similarly in the Punjab Tenancy Act,
1887 (Aet XVI of 1857), possession of the right of occupancy attracts certain
other defined richts (wide sections 5, 22, 39, 53, 61 and 63). Enough has
perhaps been said to show that the definitions of the Land Revenue Code are
unsatisfactory and the use of words is inconsistent : a reconstruction is neces-
sary if the difficulties that constantly arise in the inferpretation and practical
application of the Code are to be mitigated in future.

<~ 12. It is now possible to attempt to formulate the principles upon which

) the revision of the Code for the purpose of re-defining

Possession. the incidence of liability will proceed in accordance

with the orders of Government, The resolution (No. 1489, dated the 1l4th
February 1911) refers to the policy of making the actual occupant principally
responsible for the land revenwe in his possession (here *actual occupant *’
must mean a person in actual possession). The Commissioners, in their letter
‘printed in-the preamble to the resolution, would define “** ocoupant > as the
holder of unalienated land other than a tenant; and “holder’ asa person
lawfully in possession, eitber ‘actual or constructive, of land.  The preliminary
word, then, is * possession,” and it is necessary to consider its meaning. The
word isexplained as clearly as is possible in Lightwaood’s * Possession of Land.”*
S Possession is a matter of greater difficulty [than ownership], and it has
somotimes been doubted whether it is a fact or a right. Primarily possession
is a fact, but mere possession frequently secures for the possessor a certain
measure of legal protection, and hence it becomes the source of a right known
-as the right of possession (jus possessionis) (pagel) . . . . Possessionwhich
is recognized by thelaw . . . . is known as civil possession, and although
ordinarily the actual and the civil possession coincide, yet the civil possession,
and with it the advantages of possession, may be ascribed toa person who
has no actual possession. This happens in two classes of cases. L'he actual
‘possession may be held by another on bebalf of the civil possessor—by his
servant or tenant, for example—and here the civil possession is still based on
actual possession. Or there may be no connection at all between the civil
and the actual possession, as where the actual possession is vaecanf, or is in
‘dispute, or even where it is held adversely by another. Thus a eivil possession,

w& Tregtise on the Possession of Lind,” by J. M, Lightwood, Bar-at-Law, 1894
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i i on actual possession, may continue after the actual
f(;‘;spe(::grllnhgecoﬁig ltlcl)s;z:lgid, whetherpby mere loss of control over _the thing or
lr;y the intrusion of a stranger. And so, too, before any actual possession hasll betlaln
acquired, civil possession may be recognized as existing; whers, for example, the
actual possession being in dispute between two persons, the ecivil po:gessmn is
aseribed to the one who has the better title ; or where, upon js,he El‘eai:,h'of @ posses.
sor, the civil possession is ascribed immedl.ately to lns heir. _ Cl_\nl possession
is otherwise termed * constructive possession ” and is practieally 1dentlc?‘l with -
the right of possession, and all these terms_ar?’ letmgm-shed from ¢ actual
possession.” The term ‘‘constructive possession ' 18 used in section 3 ?,f the
Transfer of Property Act, 1882, as contrasted with *‘actual possession ™ (in -
the definition of ¢ actionable claim”). But the term is not very generally used,
and until the phraseology of the subject is more fixed, it is per'l’mps_ advisable
to avoid the use of the word. In the definition of ¢ holder,” which I have
proposed, I have therefore used a peripbrasis. :

isions of the draft Bill to which reference will first be made:

. 13, The provisions fxre the definition of *“to hold land,” *tenant,”
Provisions of the Bill regu-  « occupant,” and “occupancy.” “‘To Lold land,
lating lisbilitity for land "o 0 Clandholder ’ or ‘ holder ’ of land, means to
revenne. be lawfully in possession of land, whether such
possession is actual or not.” Reference to a preceding paragraph will show
that this definition is more limited than the present definition, but it will
include constructive as well as actual possession, aud will (in connection with
the definition of “ occupant ™ and with section 136) effectually base liability
upon possession, as the existing provisions of the Code do not, and it appears
to be suitable for the object in view. Itis,.as will be seen, the same in effeot
as the Commissioners’ definition. Next, ““® occupant® means a holder in actual
possession of unalienated land, other than a tenant: provided that, where the
holder in actual possession is a tenant, the landlord or superior landlord, as the
case may be, shall be deemed to be the occupant.” Thus, the “holder” is a
person in lawful possession; the occupant is a person in (lawful and) actual
possession (of unalienated land), unless the person in actual possession isa tenant.
1f the actual possessor is a tenant, then the landlord, who is not in actual, but
in constructive, possession, is the ocecupant (or, if the landlord is himself a
tenant, then the superior landlord is occupant). Here again I have adopted the-
Commissioners’ definition, which appears suitable. Their version, however,
leaves the meaning of tenant open to question. Now it will be observed here
that in noune of the discussions on the subject has it been noticed that a very
large number of occupants are tenants, that is, actual lessees, holding under
written leases from Government. It is sufficient, to prove this, to refer to-
No. 31 of the Land Revenue Code Rules; there is a variety of standard forms
of lease and the individual instances must be numerous.  If therefore all
tenants are to/be excluded from the definition of ¥ ocoupant,” these tenants of
Government-will have no status, and apart from the conditions of their parti-
oular leases, their liability to pay land revenue will not be determined, As
they are clearly occupants, however, they have been specifically referred to.
in the definition of “ tenant,” to which I will now advert, 'I'he Land Revenue

Code does at present contain a-definition of temant. “Tenant” is at present

defined as a person who holds by a right derived from a superior holder; and
a “superior holder”’ i

18 a person entitled to receive rent or land rovenue from
other persons. Therefore, under the existing definition, a *tenant” is a person.
whose right is derived from another, and who pays either rent or land revenue-
to that other. But this is too wide to suit the facts ; it would inolude all

persons, whose land has been granted on any tenure whatever by Government
or by any one else, if only they Pay rent or land revenue to the grantor. ‘That
is, it would cover (a) lessees

under Government, (J) proprietors of land whose
land has been granted by Government and who )szy ?and revenue (as most
proprietors do), (¢) a mortgagee with possession holding under a morteace-
from a registered occupant (for the rogistered occupant would be respongilﬁe
for the land revenue and the mortgagee should properly pay through him).
I have therefore discarded the existing definition and have dotined temant as s

“lessee.”” This is a very well known word and it is defined ia the Transfer of
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" Property Aot 1882, the Act which governs land tenure in the Bombay
Presidency. In order, however, to show that no written lease is necessary, the

definition has been framed thus:—* ¢tenant’ means a lessee, whether holding
under an instrument or under an oral agreement.” This, read in connection

with the third paragraph of section 83 of the Land Revenue Code, will cover

all cases of customary tenancy and will not inolude tenures which are not

tenancies, as the present definition does. Further, the definifion in the Bill

includes mortgagees of a tenant’s rights with possession. Such mortgagees are

in the same category as tenants ; they can exist, for the Transfer of Property

Act makes express provision for the mortgage by a lessee of his interest

(section 108 (7) ): and I am informed that insfances are not uncommon; it is

therefore necessary to provide for the case. Lastly, the proposed definition
expressly excludes fenants holding directly under Government; such

tenants therefore come under the definition of occupant, as is required.

Now, taking the definition of ‘“holder” and “occupant” with the

provisions of section 136 it will be clear that under the proposed Bill liability.
for land revenue will be based primarily upon the actual.possession of land.

The definition of ‘occupancy ” remains to be considered. This word is

frequently used in the Code, and to avoid excessive alteration it seems advisable

to retain it where possible, As has been shown before, its meaning varies

considerably as at present used, and some one specific meaning must be

assigned to it. The sense given in the existing definition (section 3 (18)) is

not required, for it has been shown that there is no speocific fenure implied in
the word “ occupancy *’ or in the status of an ocoupant ¢ there is no “right of
ocoupancy,” Therefore the most suitable meaning to assign to the word seems
to be * a portion of land held by an occupant.” This will be analogous to the
meaning given to “ holding * and will be plain. The necessary alterations have
been made in the text of the Code to ensure the consistent use of the word in
this sense,

14, This appears to be an appropriate place to guard against a possible
' misconception. When unoccupied agricultural (un-.
alienated) land is at present granted by Government
to a person, the phrases used are—sell or dispose of the ‘“occupancy™ or the
% occupancy right ; ¥ these words come from section 62 of the Code. Buf it
has been seen that there is no such thing as an occupancy-right and that
s ggoupancy >’ neither imports any specifie rights or fenure nor excludes any.
Consequently there is no change of meaning if, instead of speaking of the sale
or disposal of an occupancy, one speaks of selling or disposing of the land ;
for when land is sold or disposed of by Government it is permissible to attach
the same conditions to the tenure as when an “ occupanoy ” is sold or disposed
of. Land is always subject to land revenue, whether sold or not (unless
exempted by special contract), under section 45; and mining rights are
reserved by the Uode (section 69). As incalculable confusion of thought and
misunderstanding of intention and fact has arisen by reason of the use of the
word “ occupaney *’ in the sense of an aggregate of rights (because there are no
rights which one can predicate of “ ocoupancy ), it has been deemed advisable
in the Bill to confine the word “cocupancy "to the meaning of the land held
by an occupant, and in speaking of sale, disposal and transaction in general
with reforence to land, to use the word * land,” except where from the context
it is already held by an occupant and is thereby an occupancy. There is no
reason for apprehension that this terminology will confer the right of owner-
ship (or any other right) where such right would not be conferred by the use
of the terms at present employed in the Code. At present the great majority
of ocecupants are owners, although Government have (in ferms) only conferred
ocoupancies upon them. An occupant who by the terms of the grant of the
occupancy is entitled to hold his land for ever subjeot merely to the condition
.of paying a land tax (or enhanced land tax if the land is used for building), aud
subject to the reservation of mining rights, is an owner. Whereas a person
may be granted lgnd on terms that would make him merely a tenant-at-will
of Government,

B ¥7—3

Ownership,
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II.

The apportionment of liabilily within the survey number.

. rinciple that liability should be based on possession being
18 The princlp accepted, it 3;133 to be considered how the amount of
Sub-divisions. assessment to be charged to the occupant should be
ascertained in cases where the land held by him isless
than the area of a survey number. This question would not arise at all if land
could be assessed at so much per square yard without referénce to any other fa.ct,Qrg
than area. But as in praoctice it is necessary to assess land according to its
quality, advantages and position, it is evident that there must be some unit of
assessment or revenue unit. The revenue unit is at present the survey number,
(*“ Recognized shares of survey numbers” are survey mumbers for the present
purpose and need not be separately considered.) The survey number is the
unit of area on which a separate assessment is fixed at a revenue survey, or
afterwards when for specifio purposes a survey number may be split up into
several survey numbers. The survey number (still inoleding ** recognized
shares ” in the term) is the unit of which the assessment is guaranteed, in the
case of agricultural land, under section 102 of the Code, for a period of years.
Now under the existing system of revenue aaministration the registered ocenpant
is responsible for the assessment of the whole survey numher. Changes of pos-
session do not affect hiis responsibility, for he may not relinquish his liahility
for any portion of the survey number (including * resognized share '’). When
an alteration of name is made in the revenue recordsit must be made with
reference to an entire survey number. But there is no limit to changes
of possession. An cccupant may sell, bequeath or mortzage any portion of a
survey number ; on his death it may descend to any number of representatives;
and such changes of possession may take place at any time within the revenue
year. In fature, therefore, when any person conies into separate possession of a
piece of land less than a survey number, it will be necessary to dotermine what
portion of the assessment of the whole number he is responsible for, because he
will be liable to pay the assessment on only tho area in his possession. A suh-
ordinate revenue unit is therefore required, having a separate assessment. It
is proposed to call all snbordinate revenue units * sub-divisions .

16. The definitions of survfe;ilnumber and sub-division adopted in the Bill
.; Bre as follows :—*“Burvey number’ means a portion
ﬁoi“ggym’;:;nﬁh g;ﬂ"' of land of which the area and assessment are sepI;Omtely
entered, under an indicative mumber, in the land
records ™ : ““sub-division of a survey number’ meaus a portion of a survey
number of which the area and assessment are separately. entered in the land
records under an indicative number subordinate to that of the survey number
of which it i8 a portion”, First it is necessary briefly to allude to the term
“land records”. As used in the Bill, this phrase inoludes survey records,
revenue records, the record of rights, village accounts, and in short all records
maintained under the provisions of, or for the purposes of, the Land Revenue
Code (which itself u'lcludes a chapter embodying the provisions of the Record
of nghts Act). The Burvey Department no longer exists and survey
operations are carried out by the same agenoy as the general revenue adminis-
tration, while the maintenance of the record of rights has taken an important
position in the revenue system. ‘Phere appears to be no reason for any legal
distinction between the various kinds of records kept for the purposes of the
revenue department and it is anticipated that the term * land records (which

is already used in administrative parla : .
adoption, In the new deﬁnitiongar nee) will be found convenjent for general

f - - [ ]
abovde, it will be seen that the p ]survpy number and sub-division
sub-division is part of a syrve A
Ftvi!l be ]:;;I?Wn will be subordinya::au;%b?ll;a:ngf bt tho pumber by whioh it
It 18 a part (e. g., survey numbeyr 101 may have sub-divisions

. . - numbered 101 A,
1(-)1111.3’ elte(.l, orulul.(l.), 101 (2), eto.) It is evident then thatu'l'r:u?)l:?livision ”
Wil inctude all existing  recognized shares ", and it would be possible to use
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the term * recognized share” instead of ‘sub-division” for the subordinate
revenue unit. There is no practical difference between the existing definition
of recognized share (sectien 3 (7)) and the proposed definition of sub-division.
It will also be noticed that the only distinction made in the body of the Code
between survey numbers and recognized shares is in section 99 (3). That
section lays down that when a recognized share is absolutely relinquished
- (i. e. falls out of occupation) the holders of the other shares of the survey
number are ultimately responsible for the assessment. This principle must,
as will be shown below, be maintained and applied to all sub-divisions,
It would therefore be possible to use the term * recognized share®’ for the
subordinate revenue unit. But it is a cumbrous phrase. Also the new sub-
division will coincide with the separate occupaney while the existing recognized
share does not, and the use of an old word in a new application is open to
misconception. 1t is therefore proposed to abolish the term * recognized share ”,
The term *subordinate survey number* appears to have no legal sanetion :
it is used in number 55 of the Land Revenue Code Rules in the sense of a
recognized share defined by boundary marks. This is an accidental and not an
essential difference, and the word has not been used in the Bill. It greatly
facilitates discussion and the investigation of legal questions if a simple and
precise terminology is used. The only terms adopted for revenue units in the
Bill, therefore, are survey number and sub-division. If these terms are
accepted in the sense proposed, it will depend upon circumstances whether a
given area is a survey number or a sub-division. Egisting survey numbers
must remain as such during the currency of an existinz settlement of land
revenue, subject to the provisions of section 116. Existing recognized shares,
even if of less than the minimum area fixed for survey numbers under
seotion 98, and existing * pdt numbers”’, may, if that course is advisable,
be hereafter made info survey numbers with the sanction of the Commissioner
of Survey ; and the same principle will apply to sub-divisions constituted under
the Bill : otherwise they will remain as sub-divisions. If a separate assessment
has been fixed on an existing survey number or recognized share or pét number
at the time of a settlement of land revenue, the total assessment of that unit
must not be raised when the unit is split up into sub-divisions. Sub-divisions
of which the assessment may lLereafter be guaranteed for a fixed period will also
be safeguarded in the same way. 1In short, the only point to be remembered
in conneection with the formation of sub.divisions will be that a total assessment,.
which has once been fixed either on a survey number or sub-division for a
period of years under section 102, must not be enhanced during such period.
This point has been clearly brought out in the Bill (section 117A. (4)) and
subject to its due observance it will be possible to divide survey numbers into
sub-divisions as may be required in order to make the assessment recoverable .
from each occupant from time to time correspond to the area in his possession,

17. The amount of assessment chargeable on a sub-division must be a
" ¢ aesessmont and portion of the assessment fixed on the whole survey
rocord of sub-divisions. number. The amount of this portion may be ascer-

tained by survey, or by agreement between the parties
(that is the persons holding the several sub-divisions of the number), or by
the rule of proportion. The first method will not at present be feasible to any
great extent. In praofice the parties to a, transfer of land generally agree as
to the proportion of the assessment to be paid by each, and it will be possible
to enter the assessment of the several sub-divisions according to actua! payment,
as is» done at present in the record of rights. In cases where there is no
agreement (for instance in cases of succession or dispute) it will be necessary
for the revenue authorities to decide the proportion, and it -is probable that it
will generally be fixed by the rule of three. In the circamstances it appears
necessary to-leave the precise method of determining the relative assessments te
be laid down in rules, and section 117A has been framed accordingly. Similarly,
. the question of the Tecord or register in which the area and assessment of
sub-divisions are to be entered, has been left open. As the record of rights is
maintained everywhere except in certain exempted areas, and as that record
already shows the area and assessmont of sub-divisions, it is probable that it
‘will be found convenient to continue the present practice.
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~18. Tt must here be observed that the unrestricted creation of sub-divisions

' will not involve any risk to the realization of the
Disintegration of thesurvey 5,9 revenue and will not cause the disintegration of
number. Join ocoupants: 4y curvey number. The revenue is safeguarded by
section 99 (3), which appears in the Bill as s.eqtion 11'_?B.. The maintenance of
the responsibility of all the holders of sub-divisions within a survey number for
the revenue of any sub.division that goes out of occupation will be necossary at
Jeast until it becomes possible to survey and assess sepurately every sub-division
that is made. For it is not unlikely that an unequal distribution of assessment
over sub-divisions will occur by agreement, collusion or otherwise, am! l_n'the
absence of such a provision as section 117B the overburdened sub-divisions
would sconer or later become waste. Nor will the recognition, for revenue
purposes, of divisions of interest affect in any way the ocourrence of such
divisions, The only way to prevent the creation of ocoupancies less in area
than survey numbers would be to enact a law against the tr:npsfer or lnhenta_nce
of land in parcels of less than a specified area, The divisions already exist:
their recognition does not affect the matter in any way. The last point to
notice in connection with sub-divisions is the definition of * joint occupants*”
in the Bil. Owing to the ambiguity arising from the present uvse of the word
% co-occupant ”, it seems advisable to lay down clearly what is meant by *joint
occupant ” and to avoid the use of the word * co-occupant . At present, when
a piece of land, for the assessment of whigh one registered occupant is respounsible,
is actually held by several persons with independent titles, cach of those
persons may appropriately be termed *eco-ocoupants”, But when all several
occupants are separately reeognized, tbere will be mo co-ccoupants. There
*will on the other hand be *“joint oceupants”, To hold land jointly means
that the interests of the holders are indistinguishable: a group of joint holders
is one person. The actual terms of the definition given in the Bill were
suggested by sub-sections (LA) and (2) of section 9 of the Bombay Court of

Wards Act, 1905, of which the wording was recently sottled after exhaustive
discussion.

III.
T'he record of liability and the record of title,

19, The two princi;;zlz.ll sectioxis of the Land Revenue Code relating to
. e qers @ actual assessment of land are seotions 52 and
The rmrd_mm’hw‘ 100 : the first enables the Collector to determine the
assessaent in cases where it has not been fixed at a survey and guaranteed for
& period of years : the second enables a survey officer to fix the assessment
during the course of a survey, But the Code does not require that the record
of liability, that is the record of the assessment from time to time to be levied
;m land, and the persons b_y whom if is payable, should be kept in any partioular
orm, Sectloq 108 prescribes a ¢ gettloment register *’, but that is not necessarily
the record of hz?bﬂlf,y: the actual record of liability is one of the village forms,
Wbtl;('}h are maintained under section 17 or in accordance with rules under
??cbl.(]):n 214. Similarly the Bill does not lay down any particular record of
1a t} ity. 1If necessary such a record could be prosoribed by rule under
:ﬁc 1on 214, but it is probable that the record of rights, which already contains
e assessment of survey numbers and sub-divisions and the names of occupants,

will be sufficient for the purpos 1 : . |
rights chapter will be dedaredpnoli); t% . 0 areas in which the record of

ment Act, 1880. In alionated villaoe :

e Ty ave ? ! i ges the system of basi I mar
]l;:'?;l]l:y upon a;:tual Possession will not, apply, ffyr a holder g? lﬁ?elfa;%dp;‘:tnd i{
herato fg:cul’;n » 20d in the case of alienated land the superior holder will, as

¢ be primarily responsible for the land revenue. 1t scems un-

necessary therefore intai .
B xo00r dyof liabilit;? n'll?k:gta‘;n any other register than the record of rights as

1 ] ecomes more evident when it j ized that
gsrefssci%o?i ’:];ga};tsa ;mi.le s;bz?t at the same time & more imlporltsanl;:ezgtzlea more
following paragraph, P + The reasons why it will be so are given in the
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20, In the first place it has been decided as a matter of policy that
officers of a superior grade, that is “ aval karkuns”
(or Mamlatdars’ first karkuns) should be employed
in copnection with the record of rights. The Bill
provides (new section 135D (5) and (6)) that entries shall not be transferred
from the register of mutations to the record of rights until they have been tested
and certified by an officer of the grade mentioned. Secondly, section 135J
will raise the presumption for all purposes that an entry is true until it is
proved not to be s0. No landowner will run the risk of allowing an incorrect
entry to remain on the record, when it may be used to bis disadvantage at any
time in a revenue or civil proceeding. Af present some laxity has been
observed in the reporting of the acquisition of rights: if this section becomes
law, one of the first things which the parties to a transaction would do, would-
be to take measures for the alteration of the record of rights. Thirdly, the
plaintiff in a suit relating to land is required under the present law (Bom. IV
of 1903, section 10) to annex to the plaint a certified copy of any entry in the
record of rights regarding the subject-matter of the suit. This enactment
has been extended fo applications by new section 135H and will therefore have
a mors general effect, particularly when the entry in the record is presumed to
be true, Fourthly, the fact that the entry in the record of rigzhts will show the
person who is liable for the land revenue will make the entry a matter of great
interest to the revenue payer. Payment of land revenue is some sort of evidence
of title, and in practice persons who arein possession of land are almost in-
variably found to be desirous of having their liability recognized. The existing
records of rights are fairly correct: they have stood the test of time and it is
reasonable to suppose that in thecourse of test and revision errors have been
brought to light and corrected. But the foregoing facts appear to justify the
_assumption that if the Bill becomes law any errors that have as yet been .
undetected will be removed atan early date, while there will be adequate
security for the correctness of future entries. '

. The record of rights as a
record of liability.

21. If the principles outlined in the foregoing paragraphs of this reporf
i : are aocepted, it appears hardly necessary to add any-
The . fﬁs‘t“mrg’“} SmPorl thing in justification of the inclusion of the provisions
ane o1 B e O R of the Record of Rights Act in the Land Revenue
Code. The record of rights will be in a sense the basis of tlie revenue admini-
stration : it will show the actual facts of the occcupation of land and the land
revenue payable by each holder. Secondly, it would be anomalous to take
away the system of registered occupancy and to substitute nothing in its place
in the Code. The occupant isliable for the land revenue; but there would be no
indication of the manner in which the occupant is to be discovered. Thirdly,
Mpyr. Curtis, in the admirable note to which reference has alteady been made,*
has shown that the record of rights, properly understood, constitutes a step
in the evolution of the transfer of land—a stage in the process by which con-
veyance by thejagenoy of the State has been substituted, in many progressive
communities, for private conveyance. He has showa however that at present
_ it is of very little use, and has expressed the opinion that unless it is made the
keystone of the revenue administration and the fundamental register of title it
will remain a statistical incubus. It is belisved that the present Bill will place
the record in its natural position with reference to the revenue administration,
and facilitate any further reforms which Government may hereafter decide to
effect in relation to the public fransfer of land,

IvV.

-

Specific amendments in the Bill,

22. The first group of amendments comprised in the Bill consists of the

. chief alterations required for the imposition of the
Ameﬂdéﬂec;‘tie;:ﬁih“ Lend  primary liability on the occupant and the abolition of
E:;ﬁlil;;efo: ovonue. - the registered ocoupant, The definiféons have been
mentioned previously : it may be added here that the

# The first note appended to Government Resolution No, 338, dated the 13th January 1908.
B 97—4 .
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s “occupy " and “occupation”, although ighe.y are unnecessary, have .beeu
:a?;?ned in ozrgger to avoid ctﬁmge as far as possible, and they l‘l‘ave been asmgna(,l’
a definite meaning (possess, possession), The definition of “superior holder
has been recast, but its meaning remains the same. Turning to the body of the
Code, the first portion of section 70 has been repealed: so far as it refers to
registered occupants, it will have no application ; so far as 1t refers to oocupants
it is covered by the record of rights chapter. Section 71 refers entirely to
registered ocoupants and has been ropealed.  Section 74 bas been redrafted, So
far as it refers to registered oocupants, it will not be required. There ’\,wll also
be no such thing as “relinquishment in favour of a specified person.” Such
“relinquishment ” means principally a relinquishment of liability for revenue,
and, generally, a release of liabilities and rights under the Code: it bas no
reference to the title to land, But under the Bill, habllt!;y for revenue will
change automatically with change of possession and there will be no separate
relinquishment of liabilities and rights, Again, if the ocsupant _holda under
a written agreement with Government, that agreement will be his title deed and
will be transferred when a transfer of the land is effected, as in the case of
other title deeds : no new agreement between Government and the transferee will
berequired. And the words “ subject toany rights . . .” have been inserted
in the amended section : I have been assured that, although they are implied in
the present section, the principle they embody is frequently forgotten by revenue
officers. Relinquishment in future will mean absolute relinquishment, and to
this kind of relinquishment alone the principle of co-responsibility for the
assessment of sub-divisions will apply (section 117B). Section 75 conflicts with

_the prineiple of the Bill : any portion of land may be transferred and so (in the

case of unalienated land) the liability of any portion must shift with the transfer.
It is doubtful whether any cases that would be covered by the section still exist
in unalienated land. If they do, and occasion arose, a separate assessment could
be placed on individual survey numbers under section 106; the assessment of
sub-divisions is covered by section 117A. Alienated lands are governed by
the terms of the particular tenure in each gase, and so are special tenures of
unalienated land. The first clause of secison 78 is covered by the definition . of
*“ joint holders " in seotion 8 and it is in any case superfluous: a joint holder
cannot act apart from his co-holders. As there is nothing in section 76 which
could affect the validity of the terms of an express grant, and section 73 has been
repealed, the provisions of clause (5) of section 78 are not needed with reference
to those sections : but clanse (4) is required with reference to section 74, and
that seotion has thérefore been alluded toin place of the said sections, Section 79
is obsolete and has been repealed. Section 80 has been revised in view of the
substitution of “ occupant  for “ registered occupant ** as responsible for revenue.
Section 81 is obsolete and has been repealed. Section 99 has been repealed : in
its place section 117B has been inserted in a more appropriate position : section
117B follows the Commissioners’ draft with verbal ‘altorations. In seotion 113
the first two rules will have no application under a system of free transfer of
liability : if a sub-division is relinquished, the easeis covered by ssotion 117B :
the third rule has been retained in the amended section. Section 115 is ohsolete.
Section 1174 has already been roferred to. Section 138 has been recast in view
of the abolition of the registered ocoupant. The revision of ihe wording of

gection 185 is consequential upon the words including all arrears in section
136. The words « registered occupant ”, and * co-ocoupant ”, as the case may be,
have also been repealed in sections 65, 66, 108 and 217,

23. Becondly there is a group of amendments subsidiary to the first group

. and relating to the same subj it
Subaid dments, oo ubject. The definition of
ATy Mnoncmen “ sub-division” and the recognition of sub-divisions
fllage_t_requlrgd‘verbal tamengments in sections 104, 119 and 122. 'I'be
elinitions of *occupant™ and “occupancy” have required verbal smend-
ments 1n sections 62, 63, 68, 70, 73, 73A, 794, 111(,1 130, v16:-3 181 and
schedule H. With regard to section 63, the phrase disposed of in pcr’petuity * is
incorrect : alluvial land, like other land, may be grauted on any conditions the
Collector deeras fit, under sections 62 and 68. With respect to section 111, as
ﬁle ((I-J;()léel(;.i:.)ﬂr };:ould IIiOt s:fltl land in an alienated village under management "the
ordin éen aitered to * grant uno i W oom i
of “ land-records * has oceast g hocoupied lands on lease.” The definition

oved verbal amendments in seotions 98, 119, 181
and 213 only. The proper sense of holding has been preserve; h}: a verbal

amendment of section 7. The use of the word holding in sections 47 and 64
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raises difficulties in connection with the new principle of assessment of sub-
divisions : the course that suggests itself is to fix the limif absolutely at half an
acre : such cases occur but rarely and the amendment will make no practical
difference. Sections 109 and 110 have been repealed. Section 109 provides
for the correction of the settlement register, (e) in respect of clerical and
admitted errors, (b) in respect of registered occupants’ names. Registered
occupants’ names will not in future be entered in the register, and therefors the
second and third clauses of the section are unnecessary. With respect to the
first clause—the correction of clerical and admitted errors—there is no reason
to treat this register differently from other land records. The impossibility of
correoting it causes practical inconvenience at presenf. The repeal of the
section will bring it to the level of other registers maintained under the Act,
that is, their maintenance and correction will be regulated by the orders of
Government and rules under secfion 214 (o). -The fixity of assessments
guaranteed under section 102 will be preserved by section 106, Secliorn 110 is
obsolete : it has been repealed and a small consequential amendment made in
section 119,

24, The third group of 3mend§ents i(s;i contained in Part; ITI and IVhof
. the draft Bill and comprises amendments in other
w,ﬁﬂ;";‘i‘?&‘ﬂ;‘;ﬂﬁ’: é:z.s Acts than the Land Revenue Code : these amendments
poing amendments mn the are with one exception (referred to below) consequen-
Code. Khoti Act. tial upon the amendments included in the first two
groups., [ shall refer first to the Kkoti Settlement Act, 1880. In clauses 78,
79, 83 and 84 of the Bill there will be found some provisions which will effect
a verbal alteration in certain terms used in the Khoti Act. For “right of
occupancy *’ and * oceupaney tenant’’ it is proposed to substitute * permanent
tenancy ” and “ permanent tepant . This is merely an alteration in words and
does not affeot the meaning of the Act at all. The reason for the change is
that in the Land Revenue Code the word * ocoupancy ” will mean the land held
by an occupant, and to retain this word in the Khoti Act in an entirely differ-
ent meaning and connection would be anomalous. Right of occupancy in the
Khoti Act is defined by the provisions of sections 5 to 10 of that Act, and
clearly has the semse of “permanent fenancy ’: the necessary alteration has
therefore been made throughout. Section 26 of the Act contains a reference to the
registered occupant., This must clearly be altered and it is proposed simply to
repeal the last few words of the seetion from *and shall for all the purposes ”
to the end (clause 82 of the Bill). On careful consideration of all the sections
of the Land Revenue Code in which the phrases ¢ registered occupant” and
“ ocoupant ” are used, it will be found that no further change is needed : for by
section 26 of the Khoti Act the managing khot is empowered to receive rents,
pay the Government dues, and generally to perform all acts legally required to
be performed by the khot. This section in fact gives the khot (who is the
“occupant” of all lands not held by privileged occupants) the power to act on
behalf of other occupants (¢.e., othersharers), and tlus is exaetly the purpose of
the registered occupant in the Land Revenue Code. ' The amendment of sec-
tion 16 of the Khoti Aet (clause' 81 of the Bill) is also consequential upon the
abolition of the registered occupant : the rent payable by each privileged oceu-
pant must at present be entered in the * other records” by virtue of section 17 :
therefore it is probable that the names of all privileged occupants are already
entered in the seftlement register. If this is not so (as to. which I have no
information), it will be necessary to enter the names of such privileged occupants
as hold on separate tenure. There will be no registered occupant in the case
of privileged occupants, but as privileged ooccupants are already treated sepa-
rately in respect of rent (sections 17 (a) and 20 (1) (5)) this will cause no
ditliculty. It will be remembered that in khoti villages the settlement register
already records all changes, by virtue of section 18, and is therefore in effect a
record of rights. Section 39 of the Khoti Act has been amended (clause 85 of
the Bill) by the elision of the reference to sections 99, 109 and 110 of the Land
Revenue Uode which have been repealed, and the addition to the excepted
sections of new sections 117A and 117B which cannot apply. Clause (a) of
section 39 of the Khoti Aot has been repealed in view of the alteration of
section 103 of the Land Revenue Code. Amended seciions 9 and 10 of the
Khoti Act have been inserted, not with reference to the alteration of liability
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in the Land Revenue Code, but becanse these ameudments have been approved
separately by Government and it would appear to be couvenicat to include
them in the Bill : a few verbal alterations have been made so as to use the
phrases © permanent tenants ” and * permanent tenanocies ”.

25. The Gujardt Tdlukddrs Act, 1888, presents less difficulty, because the
Gutardt Tilukdirs Act Act itself constitutes the registered tdlukddr. Tl_le

Jnr °  only amendment contained in Part IV of the Bill
that appears to call for separate mention is the repeal of the phrase “the words
‘ registered tdlukdér * for the words ¢ registered occupant’” in section 33 (2) (m)
of the Tilukddirs Aect. It would at first sight seem that some provision
is needed to enable the registered tilukddr to act on behalf of the other sharers
in cases where the Land Revenue Code now empowers or requires the registered
occupant to act on bebalf of other occupants. There will however be no
difficulty. Of the relevant sections of the Land Revenue Code, sections 65,
66, 67,109, 136 and 217 do not apply (Tilukd4rs Act, section 33 (1)) : sections
70, 71, 79, 108 and 115 have been repealed in whole or in part. Section 74 will
in future require an (absolute) relinquishment to be made by the whole body of
talukdars, but it is doubtful whether such a contingency ever ocours, and if it
did it would cause no difficulty. Section 80 requires no change.

26. The dcts amending the Land Revenue Code have been provided for
Amending Acts. in clause 3 of the Bill : they are the following:—Aet
XVI of 1595; Bombay Acts VII of 1879, III of
1886, IV of 1886, VI of 1901, IV of 1905 and 1 of 1910, In view of the
number of amending Aects, to which it is proposed to add another, it is for
consideration whether, as soon as the Amending Act has been passed, a
consolidating Act should not be enacted for the purpose of repealing all the
amending Acts and passing the Land Revenue Code as amonded to date,
with the sections renumbered. This eourse, for which I think precedents
could be found, would make the reprinting of the Code an easier matter than
it is at present and would remove a good deal of useless matter from the statute
book, A purely consolidating Act would not be open to discussion (as regards
its subject-matter) in the Legislative Council.

27. There appear to be no Acts, other than the foregoing, in which
Rovenue Jurisi oAb alteration will be required, Under section 5 (a) of
Conct of Wards Acts. the Bombay Revenue Jurisdiction Act, 1876, it will be
observed that a suit brought to contest a recovery of

revenue, on the ground that the plaintiff is not the person liable, is cognizable
by a Civil Court. But no danger is anticipated on this account, For, firstly,
the enactment applies at present and causes no dificulty, althouzh revenue is
frequently recovered from persons who are not registered ocoupants, Secondly,
In practice, persons are anxious, rather than the reverse, to be recoznizel as
liable for revenue. In the same section the expression * recognized share is
used ; but a specific amendment is rendered unnecessary by %ection 9 of the
Bombay General Clauses Act, 1904. No change appears necessary in sec-
tion 2 (b) of t':hp Bombay Court of Wards Act, 1905, for the practical effect of
the new definition of * holder” in the Code will be the same for the purposes
of the Court of Wards Aet as that of the old definition,

28, The fourth group of amendments concerns the record of rights and
The record of rights 163 Oc(alontalnefi 1n new Chapter XA of the Land Revenue
chapter. . This chapter embodies the draft prepared

5 ' by the Commissioners and submitted to
with their letter No. R.—2813, dated the 26th September 1918, witl??hv: I:flcl)i?:;f

in_g modifications :—(1) The manner in which tenancies in

with has been left to rules, Section 135C requires all rigiré:r%alll)zurggti?g}f
But section 135]} (@) lays down that no tenancies (except perpetual tenanoies).
shall be entered in the record of rights, except so far as Government hy notifica-
tion directs in the case of any specified classes of tenancies. Section 135D (7 )
directs that tenancies (other than perpetual tenancies and tenancies to whiol
such & nc’)’tlgioatlon may apply) shall be entered in & separate “register of
tenancies ” in such manner and under such procedure as Government ma
prescribe by rules. Therefore (unless such g notilication as aforesaid is issued!)r
all tenancies except perpetual tenancies wil] be entered in a separate register,
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This register of tenancies could conveniently be Part II of the Mutation Regis-
ter which bas recently been infroduced, unless it is decided to record additional
statistics regarding this class of rights, This register is not really a mutation
register, it is & register of tenancies; and it is proposed to alter the name
accordingly. (2) Section 135H embodies (with a few verbal alterations) the
redraft of sections 10 and 11 of the Record of Rights Aet which has already
been submitted to Government, (3) Seotion 135J is similar in purport to
section 44 of the Punjab Land Revenue Act, 1887. Some such section appears
to be absolutely necessary if the record of rights is to be of any practical value,
and I have ventured to insert it in the Bill. In view of this section it appears
necessary to insert a provision (section 135D (5) and (6)) requirine that entries
in the register of mutations shall be tested and certified by an officer of a rank
not lower than that of a Mamlatdar’s first karkun* before they have the same
validity as an entry in the record of rights. (4) Theinclusion of the provisions
of the Record of Rights Aot has enabled those provisions to be shortened in
several respects : the definitionsin section 2 of the Record of Rights Act relating
to ¢ chavdi”, “ certified copy ”, and Sind, have been entered in section 8 of the
Land Revenue Code: the definition of * suit” (extended to include suits under
the Mamlatdars’ Courts Act in accordance with the orders of Government) will
be found in section 136H (4), and that of * High Court” is unnecessary, for
the phrase only occurs in section 136H (8), where if is explained. The provi-
sions of section 17 and of section 1 (3) of the Record of Rights Act have been
combined in new section 135A., The provisions of section 3 (2}, (3) and (4) of
the Record of Rights Act are reproduced in section 214 (I) of the Code,

29. The fifth and last group of amendments eonsists principally of those
separately approved by Government. In sections 13
and 14 provision has been made for the appointment
of Mahalkaris without a defined local charge : this alteration was approved by
Government partly in order that Mamlatdars’ first karkuns might be
empowered to perform the duties of a Mamlatdar or Mahalkari urnder the
Record of Rights Aot without the useless formality of constituting a local
“ mahal”’, The revised provisions of chapter XA will render the amendment
unnecessary for this purpose, but as the provision may be useful for other
purposes it has been included in the Bill. The amendment of section 37 and
the repeal of section 135 have been approved by Government. The amendment
of section 48, with the consequential amendments in sections 38, 61, 65, 66,
116 and 134, has been approved by Government. The amendment of
section 88 (d) has been ordered by Government, New section 944 has been
approved by Government. The amendment of secéion 132 bas similarly been
approved. - Here it is necessary to observe that the draft amendment of
section 121 has not been inserted in the Bill. It was proposed to add the
following sub-section to section 121 :—* (2) Where a boundary has been so
fixed, the Collector may at any time summarily eviet any landholder who is
wrongfully in possession of any land which has been adjudged not to appertain
to his holding or to the holding of any person through or under whom he
claims.” Now it would seem at first sight as if this power was the mnatural
corollary of the existing clause (b) of the section. If the Collector may
determine the rights of landholders, he should be able fo evict a landholder
wrongfully in possession of land judged not to belong to him. But the purport
of seotion 121 (b), if construed in this comprehensive manner, is foreign to the
context in which the section ocours and gives the Collector powers outside bis
duties as a revenue officer. Chapter IX applies to the settlement of boundaries.
Sections 118 and 119 empower the officer enquiring into a matter regarding
boundaries to fix the limits of villages or fields. The wording of these sections
olearly shows that what such officer is empowered to do and what he was
intended to do, is to ascertain and decide the actual physical boundary line
between villages, holdings or survey numbers ; to decide, that is, how much
land belongs to field (or village) A, and how much to field (or village) B, and
to point out the line between them. And, so far, the determination of the
boundary involves the determination of the rights of the holders of A and B

Other amendments.

#This is the term as used in the present Code,
B 97—6
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be referred to as a’ and b’). But the chapter does not contsmplate
'E;ral.i;ot}ia{]ollector should enquire whether &', who now holds a portllo? of B,
does so by encroachment or by right: the Collector is concerned sole yd with
the question whether the field A ends here or there, The proposed amendment
would transfer to the Collector the power of deciding questions of title to land
arising between private parties, which properly belong to the Civil Courts.
I state these views with great deference and have refrained from including the
provision in the Bill pending the further orders of Government: it involves no
other changes in the Act and can be inserted at any timq if Government desire,

30. I now refer to certain amendments of no great importance which have

been inserted in the Bill for the reasons given below, but on which no orders
have been recorded. Section 1, The Record of Rights Act apphgs proprio
vigore to Sind : the Land Revenue Code does pot, but has been applied under
the Scheduled Districts Act, 1874. As the first named Act is now to be em-
bodied in the Code it would be convenient if the Code were made to aI,),p_ly
proprio vigore to Sind, Section 2 is spent. The defivition of * Collector’’ in
section 3 (3) is unnecessary in view of section 3 (11) of the Bombay General
Clauses Act, 1904, Section 7 has been slightly altered to enable Government
to prescribe the limits of districts and other revenue divisions : notifications
are frequently issued to this effect, but strictly the section only applies to the
gumber of such divisions. The latter portion of section 42 is spent. The
second paragraph of seclion 54 is obsolete. With regard to section 67, it has
been doubted whether this section allows the Collector to conclude an
agreement with the occupaut : in terms it refers to Government. For admin-
istrative purposes the Collestor should have the power, subject to rules made by
Government. Further, it is proposed, by the amendment of seotion 88 (d),
to give inamdars powers under section 67 and it would be anomalous that the
inamder should have a power which the Collector does not possess. Section 103
has been altered for administrative reasons, The existing provisions are pro-
ductive of great inconvenience and im the circumstances of the present day
involve a useless formality. The amended section will indicate clearly the
point at which a settlement is to be deemed to be introduced. Section 116
has been slightly expanded to cover certain omitted cases. The references
to the old Civil Procedure Code have been brought up to date in sections 120,
189 and 192. The last clause of sectivn 132 is spent. A few words have been
added in secfion 133 to cover cases where the terms of Schedule H are not
striotly applicable to the tenure of the holder : a case recently ocourred which
will be within the remembrance of the Revenue Department. The, form of
section 214 is obsolete and the seciion has been redrafted in conformity with
the wording now generally used: a “rule’ must be general and there is
no need to preserve the power of making a rule in a particular instance. It
will be found that the new section confers exactly the same powers as the
former section in cases where the Code hLas not been amended, and it adds
certain powers rendered necessary by new or amended provisions. The con-
sistent use of the word *rules” requires that the phrase “or orders” and
certain other redundant words should be repealed in sections 32, b2, 56, 61, 68
and 122, Lastly, Sehedule 4 is spent and has been repealed.

31. The work preliminary to the compilation of this report was carried
Conclasion, out in consultation with Mr. F, G, Pratt. The

o report was not actually written when he took leave,
but the provisions of the Bill were drafted Defore he left Poona, and he

authorized me to say that ke fully consurred in all the measures roposed
Mr. Uratt wished me to add that he was not certain how far the mod?ﬁogtions
of procedure relating to the liability for land revenue, which had been fully

discussed with reference to the Presidenoy proper, had b . :
reference to the circumstances of Sing, v proper, hnd been considered with

p - G. D, FrENncE.

L]

18th April 1911,
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APPENDIX.
Lssts of sections.

1. The following words oceur in the following sections :—
017 (1) Registered occupant.—3, 65, 68, 67, 70, 71, 74, 79, 80, 81, 108, 109, 115, 136,
(2) Oeccupant—3, 40, 56, 63, 64, 65, 66, 68, 69, 70, 72, 73A, 74, 75, 80, 81, 82, 99,
104, 163, 181, 217.

(3) Occupancy.—3, 56, 62, 63, 68, 70, 72, 73, 73A,74, 75, 79, 794, 80, 81, 99,111,
130, 150, 153, 181, 214,

(4) Oceupy.—40, 61, 62, 68, 794, 130, 214.

(5) Oceupation.—38, 43, 54, 60, 61, 64, 63, 68, T9A, 80, 81, 119, 136, 217.
2. There are specific rule-making powers in the following sections :—

(1) Old sections retained.—21, 82, 48, 52, 56, 61, 100, 122.

(2) New or amended sections.~—37, 62, 67, 63, 108, 117A, 135B, 135D, 135G.
(All those in group (1) are referred to in old section 214.)
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BILL No. I of 1921.

A Bill further to amend the Bombay
Land Revenue Code, 1879.

(As amended by the Select
Committee.)

WaEREas it is expedient further to
amend the Bombay Land Revenue
Code, 1879, in ‘manner hereinafter
appearing ; It is hereby enacted as
follows :—

1. This Act may be called the

: Bombay Land
Short title Revenue Code

(Amendment) Act, 192 .

2. In section 61 of the Bombay
Land Revenue
Code, 1879, here-
inafter called the said Code— :

(a) for the first paragraph the
following paragraph shall be sub-
stituted, namely :—

Amendment of section 61.

titled-to—it aki ) 1 “n;

“ Any person who shall un-
authorizedly enter wpon occupa-
tion of any land set apart for
any special purpose, or any un-
occupied land which has not been
alienated and any person who
uses or occupies any such land
to the use or occupation of which
by reason of any of the provisions
of this Act he 1is not entitled or
has ceased to be entitled shall "’
and
(b) in the second paragraph

before the word ‘‘ occupation ”’ the
word ‘ unauthorized” shall be
inserted. ’

3. For clause (@) of section T9A
of the said Code,
the  following
clause shall be substituted, namely :—
“ (w)—to—the—use-and—oecupation--of
ek} tlod on hioricl
H 191

Amendment of section 79A.



“(a) o the use or occupation of
which by reason of any of the pro-
visions of this Act he 1s not entitled
or has ceasec,i to be entitled or™
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BILL No. I of 1921,
A Bill further to amend the Bombay Land Revenue Code, 1879.
REPORT OF THE SELECT COMMITTEE.

. We, the undetsigned members of the Select Committee appointed to con-
sider Bill No. I of 1921 (a Bill further to amend the Bombay Land Revenue
Code, 1879), beg to submit our report as follows :—

1. As under section 68 of the Act an occupant of land is only entitled to
occupy land for the period to which his teoure is limited or if the period is
unlimited on fulfilment of the terms and cocoditions lawfully annexed to the
tenure we have, deleted in the amendments of sections 61 and 79A. all refer-
ence to rules under the Act and conditions of an agreement made with the
Collector as unnecessary. We have also slightly altered the draffing of both
amendments.

- 2, We direct that this report and the bill 28 amended should be published
in Marathi, Gujarati, Kanarese and Sindhi.

IBraEIM RABIMTOOLA.

C. M. Baxeg.

R. R. KaiE.

P. R. CHicrop1.

B. G, Pananajani.
NaHARSINGII.

Ramanpaar M. NILEANTH,
F. G. Prarr.

V. N, MuTaALIE,
6th May 1921,
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